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S48. In view of these authorities and those cited by the court, it seems well 
established that clerical errors in the mandate may be corrected by the 
lower court, if such correction may be made by reference to the opinion of 
the appellate court. C. B. G. 



Old Dominion S. S. Co. v. Commonwealth.* 

Supreme Court of Appeals. 

March 17, 1904. 

TAXATION STEAMSHIPS INTERSTATE TRAFFIC ENROLLMENT OUTSIDE OF 

STATE. 

1. Steamships owned by a foreign corporation, and enrolled outside of the 
state, and which are used mainly in transporting passengers and 
freight upon foreign tickets and bills of lading between points in the 
state to and from the ocean-going vessels of the corporation, have their 
legal situs for purposes of taxation within the state. 

Appeal from Finding of State Corporation Commission. 

The State Corporation Commission entered a finding on the 

day of November, 1903, declaring the steamers Mobjack, Accomack, 
Hampton Koads, Luray, Virginia Dare, Brandon, and Berkeley, the 
steam tug Germania, and seven barges, property of the Old Do- 
minion Steamship Company, taxable under the laws of the state of 
Virginia, and imposing a property tax thereon for the year 1903. 
Said steamship company appeals. Affirmed. 

Wm. H. White, for appellant. 

The Attorney-General, for the Commonwealth. 

The facts presented by the transcript of the record of the finding 
aforesaid are as follows : 

That the Old Dominion Steamship Company was a nonresident 
corporation, having been incorporated by the Senate and House of 
Eepresentatives of the State of Delaware. That it was then, and 
had been for many years theretofore, engaged in the transportation 
of passengers and freight on the Atlantic Ocean and communicating 
navigable waters, between the city of New York, in the State of New 
York, and Norfolk and certain other ports within the State of Vir- 
ginia. That said steamship company in the prosecution of its said 

♦Syllabi by West Publishing Company. 
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transportation business owned and operated the vessel property above 
named. That these vessels, with the exception of the tug Ger- 
mania, whose movements and use will be hereinafter stated, visited 
various ports or points within the State of Virginia for the purpose 
of receiving freight and passengers, for which they issued bills of 
lading and tickets to points outside the State of Virginia. That, 
owing to the shallow waters where these vessels plied, it was im- 
possible in most instances for the larger ocean-going steamers of the 
company to be used. That in consequence the vessels above numer- 
ated were used to receive the freight and passengers as aforesaid, 
giving the shipper of freight a bill of lading for the same destined 
to New York and other points outside of Virginia, and the passen- 
ger a ticket to his destination, and thus transported such freight 
and passengers to deeper water at Norfolk and Old Point Comfort, 
where, upon such bills of lading and tickets, the passengers and 
freight were transferred to one of the larger ocean-going vessels of 
the steamship company, and so the ultimate destination, namely, 
New York, and elsewhere outside of Virginia, was reached. That 
any other business transacted by the above-named vessels was in- 
cidental in character, and comparatively insignificant in amount. 
That the said vessels were built and designed for inter-state traffic 
especially, and were adjuncts to or branches of the main line of 
the Old Dominion Steamship Company between New York and 
Norfolk. That each and all of the said vessels were regularly en- 
rolled under the United States laws, outside of the State of Vir- 
ginia, with the name and port of such enrollment painted on the 
stern of each of them. That the said vessels, though regularly en- 
rolled and licensed for coastwise trade, were then used on old estab- 
lished routes upon navigable waters within Virginia as follows, to 
wit: 

First. The steamer Hampton Eoads between Fort Monroe and 
Hampton and Norfolk. 

Second. The steamer Mobjack between points in Mathews and 
Gloucester counties and Norfolk. 

Third. The steamers Luray and Accomack between Smithfleld 
and Norfolk. 

Fourth. The steamer Virginia Dare between Suffolk and Nor- 
folk. 

Fifth. The steamers Berkeley and Brandon between Richmond 
and Norfolk. 
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The steamers Berkeley and Brandon ply between Kiehmond and 
Norfolk. These two steamers were completed in the year 1901, or 
early in 1902, one of them having been constructed at the William 
R. Trigg shipyard in the city of Richmond, and the other outside 
of the State of Virginia. Early in the year 1902 they were placed 
upon the line between Norfolk and Richmond, one steamer leaving 
Richmond each evening and arriving in Norfolk each morning, thus 
giving a night trip every night each way between Richmond and 
Norfolk. At the time these steamers were placed upon this route 
and since that time the Old Dominion Steamship Company has by 
public advertisement called attention to the fact that these two 
steamers were especially fitted in the matter of stateroom accom- 
modations for carrying passengers between Richmond and Norfolk, 
and the said two steamers have since that time been advertising for 
the carriage of passengers and freight on their route between Rich- 
mond and Norfolk, and have been regularly carrying freight and 
passengers between the said two points in Virginia, as well as tak- 
ing on freight and passengers for further transportation on their 
ocean steamers at Norfolk. The Old Dominion Steamship Company 
applied under the revenue laws of the State of Virginia for a license 
to sell liquor at retail on each of these steamers, and on July 1, 1902, 
there was granted through the commissioner of the revenue of the 
city of Richmond a license to the Old Dominion Steamship Com- 
pany for the sale of liquor at retail on each of these steamers, said 
licenses to expire on April 30, 1903. On or about the game time the 
said steamship company complied with the revenue laws of the 
United States, and paid the necessary revenue tax through the cus- 
tom house at the city of Richmond for the purpose of selling liquor 
at retail on each of these steamers. In the spring of 1903 the said 
steamship company, in order to obtain licenses to sell liquor at 
retail on each of these steamers, applied for the same in the city of 
Richmond, and complied with the requirements of section 143 of 
the new revenue law approved April 16, 1903, and so obtained 
licenses for the year 1903-'04 to sell liquor at retail on each of 
these steamers on their route between the city of Richmond and Nor- 
folk, and likewise on or about the same time complied with the 
revenue laws of the United States in the matter of selling liquor 
at retail on each of the said steamers on said route. 

Sixth. The steam tug Germania, which was used in the harbor of 
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Norfolk and Hampton Eoads for the purpose of docking the large 
ocean-going steamers of the Old Dominion Steamship Company and 
the transferring from different points in those waters freight from 
connecting lines destined to points outside of Virginia. 

And the court, having maturely considered said transcript of 
the record of the finding aforesaid and the arguments of counsel, is 
of opinion that the legal situs of the vessels and barges assessed for 
taxation by the finding of the State Corporation Commission is, for 
that purpose, within the jurisdiction of the State of Virginia, and 
that said property is amenable to the tax imposed thereon, not- 
withstanding the fact that said vessels and barges are owned by a 
nonresident corporation, that they may have been enrolled under 
the act of Congress at some port outside the State of Virginia, and 
that they are engaged in part in interstate commerce ; and doth so 
decide and declare. Therefore, it seems to the court here that the 
finding of the State Corporation Commission appealed from is with- 
out error, and said finding is approved and affirmed. It is further 
considered by the court that the appellee recover against the ap- 
pellant $30 damages and its costs by it about its defense expended 
upon this appeal. All of which is ordered to be entered upon the 
order book here, and certified to the State Corporation Commission, 
to be entered of record in its order book there, as required by 
law. Affirmed. 

NOTE. — This case is interesting both on account of the nature of the ques- 
tions involved and because of the large amount of additional revenue that 
the state will derive from an entirely new source — that is, unless the Su- 
preme Court of the United States, before whom the case will be brought, 
reverses our Supreme Court. 

The appellant objected to the decision of the Corporation Commission, 
and based its claims to immunity from taxation on three grounds. First, 
the claim was made that the boats were engaged mainly in interstate 
commerce, and only incidentally, or to a lesser extent in intra-state traffic. 
This claim seems to be refuted by Pullman Palace Gar Company v. Pennsyl- 
vania, 141 U. S., 18-85, L. Ed. 616, which holds that for the purposes of 
taxation, personal property may be separated from its owner, and may be 
taxed on its account at the place where it is, although not the place of 
its owner's domicile, and even if he is not a citizen or resident of the 
state which imposes the tax; and that there is nothing in the Constitution 
or laws of the United States which prevents a state from taxing personal 
property, employed in interstate or foreign commerce, like other personal 
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property in its jurisdiction. See also Gloucester Ferry Co. v. Pennsylvania, 
114 U. S. 218; Pullman Palace Car Company v. Hayward, 141 U. S. 36. 

The second ground relied upon, to wit : that the owner of the property 
was a nonresident corporation, is answered by the same authorities. 

The third and chief ground relied upon by the appellant was that the 
boats were registered at their home port, and the port nearest the residence 
of their owner, as it was claimed under section 4141 of the United States 
Revised Statutes, as vessels engaged in coastwise trade with the United 
States. The section referred to it as follows: 

"Every vessel, except as is hereinafter provided, shall be registered by 
the collector of that collection district, which includes the port to which 
such vessel shall belong at the time of her registry; which port shall be 
deemed to be that at or nearest to which the owner, if there be but one, 
or, if more than one, the husband or acting and managing owner of such 
vessel, usually resides." 

The question presented then was whether boats plying wholly between 
ports in the same state, but registered under the above statute in another 
state, are subjects for taxation in the state between whose ports they ply. 
Pullman Palace Car Company v. Pennsylvania, supra, holds that ships en- 
gaged in interstate or foreign commerce upon the high seas or other waters 
which are a common highway, and having their home port, at which they 
are registered, under the laws of the United States, at the domicile of their 
owners in one state, are not subject to taxation in another state at whose 
ports they incidentally and temporarily touch for the purpose of delivering 
passengers or freight, and the reason assigned is that they are not in any 
proper sense abiding within the limits of such state and have no con- 
tinual presence or actual situs within its jurisdiction, and, therefore, can 
be taxed only at their legal situs, their home port and the domicile of 
their owners. It would appear from this reasoning that boats which do 
abide within the limits of a state and have a continuous presence within 
its jurisdiction can be taxed elsewhere than at their legal situs. A pecu- 
liar feature of this case is th t the appellant company is a corporation 
chartered under the laws of Delaware, while the boats are registered in New 
York. 

The general doctrine is that movable personal property has no situs ex- 
cept that of the domicile of the owner, but this fiction yields whenever it is 
necessary that the actual situs of the thing should be examined. Story's 
Conflict of Laws ( 7th Ed. ) , sec. 550. And "if the owner of personal prop- 
erty within a state resides within another state which taxes him for that 
property as part of his general estate attached to his person, this action 
of the latter state does not in the least affect the right of the state in 
which the property is situated to tax it also." — Judson on Taxation, sec. 
393. 

We shall await the decision of the Supreme Court of the United States 
with interest. C. B. G. 



